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1. JURISDICTION AND GENERAL PROVISIONS

1. This Administrative Settlement Agreement and Order on Consent (“Settlement
Agleument ') 1s entered into voluntanly by the United States Environmental Protection Agency -
(“EPA™) ‘and Ironite Products Companv (“Respondent™). This Settlement Agreement provides
for the performance of a removal action by Respondent at or in connection with 4 residential
properties located near the Iron King Mine along the stream corridor known as the Chaparral
Gulch in Dewey-Humboldt. Arizona, the * Iron King Mine Site” or the “Site.”

. This settlement Agreement is issued under the authoriiy vested in the President of the
United States by Sections 104, 1 06(a), 107 and 122 of the Comprehensive Environmental
Response, Compensation, and Llablllly Act of 1980, 42 U.S.C. §§ 9604, 9606(a), 9607 and 9622,
as amended (“CERCLA”).

3. EPA has notified the State of Arizona (the “State™) of this action pursuant to Section
106(a) ofCERCLA, 42 U.S.C. § 9606(a).

4. EPA and Réspondent recognize that this Settlement Agreement has been negotiated in
good.faith and that the actions undertaken by Respondent in accordance with this Settlement
Agreement do not constitute an admission of any liability. Respondent does not admit, and
retains the right to controverl in any subsequent proceedings other than proceedings to implement
or enforce this Seitlement Agreement, the validity of the findings of facts, conclusions of law,
and determinations in Sections 1V and V of this Settlement Agreement. Respondent agrees to
comply with and be bound by the terms of this Settlement Agreement and further agrees that it
will not contest with the United States the basis or validity of this Settlement Agreement or its
terms. :

1I. PARTIES BOUND

5. This Settlement Agreement applies 1o and is binding upon EPA and upon Respondent
and its successors and assigns. Any change in ownership or corporate status of a Respondent
mcluding. but not limited to. any transfer of assets or real or personal property shall not alter such |
Respondent’s responsibilities under this Settlement Agreement.

6. Respondent shall ensure that its contractors, subcontractors, and representatives
receive a copy of this Settlement Agreement and comply with this Settlement Agreement.
_Respondent shall be responsible for any noncompliance with this Settlement Agreement.
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I11. DEFINITIONS

7. Unless otherwise expressly provided herein, terms used in this Settlement Agreement
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Settlement Agreement or in the appendices attached hereto and incorporated
hereunder, the following definitions shall apply: :

a. “Action Mem_orandum” shall mean the EPA Action Memorandum relating to
- the Site signed on April 11, 2006, by the Regional Administrator, EPA Region 9, or his delegate,
and all attachments thereto. The Action Memorandum is attached as Appendix 1.

b. "CERCLA” shall mean the Comprehensive Environmental Response
Compensation, and Liability’ Act of 1980 as amended, 42 U.S.C. §§ 9601, et seq.

¢. “Day" shall mean a calendar day. In computing any perlod of time under this
Order, where the last day would fall on a Saturday, Sunday, or Federal holiday, the period shall
run until the close of business of the next working day.

d. “Effective Date” shall be the effective date of this Order as provided in Section
XXXI. ' '

e. “EPA” shall mean the United States Environmental Protection Agency and any
successor departments or agencies of the United States.

f. An/ona szartmunl of Environmental Quality (*ADEQ™)” shall mcan the
' Sldlc environmental protecllon agency and any successor depamnents or agencies of the State.

g. “Future Response Costs” shall mean all costs, including, but not limited to,
direct and indirect costs, that the United States incurs in reviewing or developing plans, reports
_and other items pursuant to thisiSetIlement Agreement, verifying the Work, or otherwise
implementing, overseeing, or enforcing this Settlement Agreement, including but not limited to,
payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred pursuant to
Paragraph 23 (costs and altorneys fees and any monies paid to secure access, including the
amount of just compensation), Paragraph 33 (emergency response) , and Paragraph 58 (work
takeover). : : :
h. “Interest” shall mean interest at the rate specified for interest on investments of
the I PA }Luaxdous Substance bupufund established by 26 U.S.C. § 9507, compounded .
annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate
of interest shall be the rate in effect at the time the interest accruss. The rate of interest is subject
to change on October 1 of cach year.
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I ‘Nalloml Contmgency Plan™or “NCP” shall mean the National Oil and -
Hdmrdous Substances Pollullop Contingency Plan promulgated pursuant to Section 105 of
CERCLA. 42.U.S.C. § 9605, cpdlﬁed at 40 C.F.R. Part 300, and any amendments thereto.

j. “Settlement Af,reement” shall mean this Administrative Settlement Agreement
and Order on Consent and all: appendxces attached hereto. In the event of conflict between this
- Scttlement Agreement and anylappendix, this Settlement Agreement shall control.

N _ k. “Paragraph” shall mean a portion of this Order identified by an Arabic
numeral. ' ‘

| “Parties” shall mean EPA and Respondent.

m. “RCRA” sh?]l mean the Solid Waste Disposal Act, as afncn’ded, 42US.C. §¢
6901, er seq. (also known as the Resource Conservation and Recovery Act). -

| .
1. “Respondent” shall mean the Ironite Products Company.

0. “Section” shall mean a portion of this Order identified by 2 Roman numeral.

. p. Slte shall mean that portion of the Iron King Mine property that includes the
Ironite Product C ompany-s propeny and the Chaparral Gulch Residential area located in the town
of Dewey-Humboldt in Yavapai County, Arizona and depicted generally on the map attached as
Appendix 2.

1. “State” shall mean the State of Arizona.

“Waste Material” shall mean 1) any “hazardous substance” under Section
101(14) of CE R( LA, 42 US. C. § 9601(14); 2) any pollutant or contaminant under Section
101(33) of CERCLA, 42 U.S.C. § 9601(33); 3) any “solid waste” under Section 1004(27) of
RCRA, 42 US.C. § 6903(27); 'md 4) any *“hazardous-waste” under Arizona Revised Statutes
Title 49 § 49-922. .

“Work™ shall mean all activities Respondt.nl is required to perform under this
Scttlement Aurucmu’nl

1V. FINDINGS OF FACT

8. The Sitc includes four privatély owned, residential parcels located along the stream
corridor known as the Chapan'al Gulch in Dewey-Humboldt, Yavapai County, Arizona.
a. The properties are located on both sides of State Hl}:,thy 69, in the town of
Dewey- Humboldt, Arizona. These properties are situated east north east and directly downslope
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of the Iron King Mine. The Iron King Mine occupies 153 acres, the majority of which are
covered with tailings and wasté rock piles. The four residential parcels are believed to be
impacted by erosion, and tailings blow outs, from the Iron King property during rain and flood
events. Potential contamination may also be the reésult of air dispersion of waste sources from the -
- mine and the nearby Humboldt: Smelter.

b. The Iron King Mine consists of several properties, including the mine
property, the Ironite Products Company (Ironite) property, and the former fertilizer plant. The
Ironite property consists of 62 acres of tailings and 23 acres of fertilizer plant area. The Ironite
plant currently produces Ironite fertilizer by mixing tailings with sulfuric acid, urea and water.
The former fertilizer plant is located on a waste rock pile south of the mine property on the south
side of Iron King Road.

C. Dun'ng a 1995 National Pollutant Discharge Elimination System (NPDES) ‘
inspection, EPA inspectors noted runoffs and culverts from several areas on the Iron King Mine
running into the Chaparral Gulch. In April 2002, sampling performed by the ADEQ during a
Preliminary Assessment/Site Inspection (PA/SI) of the Iron King Mine revealed that sediment
samples collected from the Chaparral Gulch in the vicinity of the résidential areas had
concentrations of arsenic and lead above EPA’s Residential Preliminary Remediation Goals
(PRGs) and ADEQ Soil Remediation Levels (SRLs).

d. In August 2005, the Superfund Technical Assistance and Response Team
conducted a Site assessment of 17 properties in the area. The sample for each property was
compared to various bdcl\uround concentrations and the Region 9 Preliminary Remediation Goal

(PRG). Based on a visual companson all 17 of the properties in the investigation exceeded the
PRG for arsenic. Fhe results for 4 parcels were greater than 100 parts per million (ppm) arsenic,
and each exceeded the Site- spccmc bacl\ground concentration by at least 3 times.

¢. More specific details about the materials at the Site and release conditions are
provided in the Action Memorandum Request for a Time-Critical Removal Action at the
Chupurral Gulch Residential Site (the *Action Memorandum™), attached to this Settlement
Agreement as Appendix 1.

[. Residential soils contain high concentrations of arsenic, a hazardous substance,
that posc a potential threat to human residents by ingestion or inhalation of a hazardous
substance. Heavy rains and winds may also transport contaminated soils from the Site causing
contaminant dispersal. The materials EPA observed at the Site and referenced in the Action
Memorandum are “hazardous substances,” as defined by Section 101(14) of CERCLA, 42 U.S.C.
§-9601(14). by meeting requirements set forth respectively in 40 CFR §§ 261.21(a)(1),
201.22(a)(1), and 2061.24. !

g. Threats to public health or the environment stem from the significant potential
for relcases of hazardous substances, specifically arsenic, at the Site that create an imminent-and
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substantial endéngenhenl to the residents that occupy the Site and people engaging in
recrealional activities on or inrclose proximity to the Site.

V. CONCLUSIONS OF LAW AND DETERMINATIONS
' ' )

9. Based on theiFindings of Fact set forth above, and the Administrative Record
supporting this removal action,' EPA has determined that: -

a. The Ifon King Mine Site is a “facility” as defined by Section 101(9) of
CERCLA. 42 U.S.C. § 9601(9). :

b, The contamination found at the Site, as identified in the Findings of
Fact aboye, includes a “hazardous substance” as defined by Section
101(14) of CERCLA, 42 U.S.C. § 9601(14).

C. R‘espolndent is a “person” as defined by Section 101(21) of CERCLA,
42.U.8.C. § 9601(21).

d. Respondent is a responsible party under Section 107(a) of CERCLA,
42 U.S.C. § 9607(a), and-is liable for performance of a response action and
for response costs incurred and to be incurred at the Site. Respondent is
the “owr}!er” and “operator” of the facility, as defined by Section 101(20)
of CERCLA, 42 U.S.C. § 9601(20), and within the meaning of Section
107(a)(1) of CERCLA, 42 U.S.C. § 9607(a)(1), from which a hazardous
substance was released to the Site.

¢. The conditions described in the Findings of Fact above constitute an
actual or threatened “release™ of a hazardous substance from the facility as
defined by Section 101(22) of CERCLA, 42 U.S.C.§ 9601(22). '

{. The removal action required-by, this Sctllemenl Agreement is necessary
to protect the public health, welfare, or the environment and, if carried out
in comphance with the terms of this Settlement Agreement, will be
considered consistent with lhe NCP, as provided in Sectlon

300. 700(0)(3)(11) of the NCP. -

~
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VI. SETTLEMENT AGREEMENT AND ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations,
and the Administrative Record for this Site, it is hereby Ordered and Agreed that Respondent
. shall comply with all provisions of this Settlement Agreement, including, but not limited to, all
_attachments 1o this Settlement Agreement and all documents incorporated by reference into this
Settlement Agreement.

VIL DESIGNAT;ION OF CONTRACTOR, PROJECT COORDINATOR,
% AND ON-SCENE COORDINATOR

10. Respondentishall retain one or more contractors to perform the Work and
shall notify EPA of the name(s) and qualifications of such contractor(s) within 3 days of the
Effective Date. Respondents shall also notify EPA of the name(s) and qualification(s) of any
other contractor(s) or subcontractor(s) retained to perform the Work at least 5 days prior to
commencement of such Work. :EPA retains the right to disapprove of any or all of the
contractors and/or subcontractors retained by Respondent. If EPA disapproves ol a selected
contractor, Respondent shall retain a different contractor and shall notify EPA of that contractor’s
name and qualifications within 10 days of EPA’s disapproval. The proposed contractor must
demonstrate compliance with ANS[/ASQC E-4-1994, “Specifications and Guidelines for Quality

“Systems for Environmental Data Collection and Environmental Technology Programs”
(American National Standard, J'anudry 5, 1995), by submitting a copy of the proposed
contractor’s Quahty Managcme!m Plan (“QMP"). The QMP should be prepared in accordance
with "EPA Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B0-1/002), or
-cquivalent documeptation as required by EPA. Any decision not to require submission of the
contractor's QMP should be documented in a memorandum from the OSC and Regional QA
personnel to the Site file, . :
1. Within 3 days after the Effective Date, Respondent shall designate a Project
Coordinator who shall be responsible for administration of all actions by Respondents required
by this Settlement Agreement and shall submit to EPA the designated Project Coordinator’s
name. address, telephone number, and qualifications. To the greatest extent possible, the Project.
Coordinator shall be present on Site or readily available during Site work. EPA retains the right
to disapprove of the designated Project Coordinator. If EPA disapproves of the designated
Project Coordinator, Respondent shall retain a different Project Coordinator and shall notify EPA. |
of that person’s name, address. telephone number, and qualifications within 10 days following
LPA’s disapproval. Receipt by Respondent’s Project Coordinator of any notice or
communication ﬁom EPA relating to this Settlement Agreement shall constitute rccelpl by all
" Respondents. ‘

12. EPA has dcblgndtcd Hdny Allen of the Emergcncy Response Sccuon
Response. Planning and' Assessment Branch of the Superfund Division, Region 9, as its On-
Scene Coordinator ("OSC™).  EPA designates Daniel Suter and Hedy Salter as alternate OSCs
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in the event Harry Allen is not present at the Site or is otherwise unavailable. During such times,
these alternate OSCs are available and have the authority vested in the OSC by the NCP. Except
as otherwise provided in this Order, Respondent shall direct all submissions required by this
Order to the QSC by over-night mail with a electronic copy by email to the OSC at the following
address: -

Harry Allen, Federal On-Scene Coordinator
Superfund Division, SFD-9-2 -
.EPA. Region 9

75 Hawthorne Street

San Francisco, CA 94105

allen.harryl@epa.gov

- Respondent shall submit two (2) paper copies of each document to EPA.

~ 13. EPA and Respondent shall have the right, subject to Paragraph 11, to change
their respective designated OSC or Project Coordinator. Respondent shall notify EPA 3 days
before such a change is made. The initial not1ﬁcat1on may be made orally, but shail be promptly
followed by a wrilten notice.

» VIII. WORK TO BE PERFORMED

14. Respondent?shall perform, at a minimum, all actions necessary to implement .
the Action Memorandum. Thejactions to be implemented generally include, but are not limited
1o, the following:

a. Removal of surficial contamination by excavating soil within the existing
sampling grids tol achieve a concentration of 23 ppm arsenic or less at the
excavation surface unless an alternative concentration is approved by EPA and
documented in an amendment to the Action Memorandum.

b. Confirmation sampling and analysis using laboratory analyses.

c. Transport and disposal of excavated material on-site at an EPA-approved
location on the Ironite property or at an EPA approved off-site facility. Disposal of
contaminated soils shall be at the direction of the OSC, and pursuant to the EPA
approved Work Plan. Any off-site disposal shall be consistent with EPA’s
procedures for p]anmn&, and implementing off-site response actlons at 40 CFR
.300 440. L :

d. Replacement of cxcavated material with clean fill and restoration of each
property to pre-removal conditions replacing patios, fences trees and shrubs if
necessary. :
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¢. Provide community relations support to the affected residents in coordination
- with EPA’s commiunity involvement program. -

f.  Provide EPA fa weekly progress report that summarizes work performed and
work planned for the upcoming period, and which in¢ludes copies of all
documentation related to confirmation sampling, off-site disposal or other
disposition of wastes including, but not limited to, manifests, waste proﬁles and
analyhcal data, and dxsposal costs,

" Under circumstances where special considerations are appropriate for the scope of the
residential excavation, such as ri isk to property or significant duress for the resident, an alternative

" . approach to the excavation extent may be deemed appropnate as determined by EPA.

15. ka Plan and lmplementatlon

a. Within 10 days after the Effective Date, Respondent shall submit to EPA
for approval a draft Work Plan for performing the removal action generally described in Paragraph
14 above. The draft Work Plan Shdll provide a description of, and an expeditious schedule for, the
actions required by this Order. Respondcm shall prepare a Quality Assurance Project Plan
("QAPP™) as part of the Work Plan. The QAPP should be prepared in accordance with “EPA
Requirements {or Quality Assurance Project Plans (QA/R-5)" (EPA/240/B-01/003, March 2001),
and “EPA Guxdanu: for Quality Assuranm, Project Plans (QA/G-5)" (EPA/600/R—98/018 February
1998).

#b. EPA may approve, disapprove, require revisions to, or modlfy the drafl
Work Plan in whole or in part. If EPA requires revisions, Respondent shall submit a revised draft
Work Plan within 3 days of receipt of EPA’s notification of the required revisions. Respondent
shall implement the Work Plan as approved in writing by EPA in-accordance with the schedule
approved by EPA. Once approved or approved with modifications, the Work Plan, the schedule,
and any subsequent modifi canons shall be i incor| porated into and become fully enforceable under
this Order.

¢. Respondent shall not commence any Work except in conformance with
the terms of this Settlement Agreement. Respondent shall not commence implementation of the
Work Plan developed hereunder until receiving written EPA approval pursuant to Paragraph 15(b). -

J

16. Health and Safety Plan. Within 10 days after the Effective Date, Respondent
shall submit for EPA review and comment a plan that ensures the protection of the public health
and safely during performance of on-Site work under this Settlement Agreement. This plan shall be -
prepared in accordance with EPA’s Standard Operating Safety Guide (PUB 9285.1-03, PB 92-
963414, lune 1992). In addition, the plan shall comply with all currently applicable Occupational
- Satety and Health Administration ("OSHA™) regulations found at 29 C.F.R. Part 1910. If EPA
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determines that it is appropriate, the plan shall also include contingency planning. Respondent

shall incorporate all changes to the plan recommended by EPA and shall implement the plan during
the pendency of the removal action.

17. Quality Assurance and Sampling.

a. All sampling and analyses performed pursuant to this Settlement
Agreement shall conform to EPA direction, approval, and guidance regarding sampling, quality
-assurance/quality control ( QA/QC”) data validation, and chain of custody procedures.
‘Respondents shall ensure that the laboratory used to perform the analyses participates ina QA/QC
program that complies with the appropriate EPA guidance. Respondent shall follow, as appropriate,
*Quality Assurance/Quality Control Guidance for Removal Activities: Sampling QA/QC Plan and
Data Validation Procedures” (OSWER Directive No. 9360.4-01, April 1, 1990), EPA Guidance for
Quality Assurance Project Plans (EPA QA/G-5), Preparation of a U.S. EPA Region 9 Field Sample
Plan for EPA-Lead Superfund Projects (Document Control No. 9QA-05-93) and Guidance for the
Data Quality Objectives Process (EPA QA/G-4). Soil sampling activities shall utilize proper soil
assessment techniques as defined.in EPA Document SW-846, Chapter 9 (EPA Environmental
Response Team Standard Operating Procedures) or appropriate ASTM standards as guidance for
+ QA/QC and sampling. Respondent shall only use laboratories that have a documerited Quality
System that complies with ANSI/ASQC E-4 1994, “Specifications and Guidelines for Quality
Systems for Environmental Data Collection and Environmental Technology Programs™ (American
National Standard, January 5, 1995), and “EPA Requirements for Quality Management Plans
(QA/R-2) (EPA/240/B-01/002 March 2001),” or equivalent documentation as determined by EPA.
EPA may consider laboratoms accrediled under the National Environmental Laboratory .
Accreditation Program (“NELAP”) as meeting the Quality System requirements.
b. Upon request by EPA, Respondent shall have such a laboratory analyze
samples submitted by EPA for QA monitoring. Respondents shall provide to EPA the QA/QC
procedures {ollowed by all samplmg teams and laboratories performing data collection and/or
analysis. -

c. Upon request by EPA Rcspondent shall allow EPA or its authomcd
ncpmsm tatives to take split and/or duplicate samples. Respondents shall notify EPA not less than 5
days in advance of any sample collection activity, unless shorter notice is agreed to by EPA. EPA
shall have the right to take any additional samples that EPA deems necessary. Upon request, EPA
- shall allow Respondent to take split or duplicate samples of any samples it takes as part of its
oversight of Respondent’s implementation of the Work.

18. Post-Removal Site Control. In accordance with the Work Plan schedule, or as
otherwise directed by EPA, Respondent shall submit a proposal for post-removal site control
consistent with Section 300.415(/) of the NCP and OSWER Directive No. 9360.2-02. Upon EPA
approval, Respondent shall implement such controls and shall provide EPA with documentation of
all post-removal site control arrangements.
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19. Reporting. g g \

r. Respondent shall submit weekly written progress reports to EPA each Monday
conurnmg, actions undenakcn pursuant to this Settlement Agreement after the date of receipt of
EPA’s approval of the Work Plan until termination of this Order, unless otherwise directed in
writing by the OSC. These repods shall describe all significant developments _during the preceding
period, including the actions performed and any problems encountered, analytical data received -
during the reporting period, and the developments anticipated during the next reporting period,
including a schedule of actions to be performed, anticipated problems, and planned resolutions of
past or anticipated problems. : - ' .

b. Respondent shall submit 2 coples of all plans, repons or other submissions
required by this Settlement Agreement, or any approved work plan. Respondent shall also submit
all documents in electronic form.

c. Any Respondent who owns or controls property at the Site shall, at least 30 days
prior to the conveyance of any interest in real property at the Site, give written notice to the
transferee that the property is subject to this Settlement Agreement and written notice to EPA and
the State of the proposed conveyance. including the name and address of the transferee. Any
Respondent who owns or controls property at the Site also agree to require that their successors
comply with the immediately proceeding sentence and Sections [X (Sltc Access) and X (Access to
lnlonnatlon)

20. Fmal Report. thm 60 days aﬁcr completion’ of all Work required by this
Settlement Agreement, Respondent shall submit for EPA review and approval a final report
summarizing the actions taken to comply with this Scttlement Agreement. The final report shall
conform, at a minimum, with the requircments set forth in Section 300.165 of the NCP entitled
“0SC Reports.” 'The final report shall also conform with"Superfund Removal Procedures:
Removal Response Reporting ~ POLREPS and OSC Reports™ (OSWER Directive No. 9360.3-03,
June 1, 1994).  The final report shall include a good faith estimate of total costs or a statement of
actual costs incurred in complymo with the Settlement Agreement, a listing of quantities and types
of materials removed off-Site or handled on-Site, a discussion of removal and disposal options
considered for those materials, a listing of the ultimate destination(s) of those materials,a
presentation of the analytical results of all sampling and analyses performed, and accomparying
appendices containing all relevant documentation generated during the removal action (e.g.,
‘manifésts, invoices, bills, contracts, and permits). The final report shall also include the following
certification signed by a person who supervised or directed the preparation of that report:

“Under penalty of law, I certify that to the best of my knowledge, after appropriate

inquiries of all relevant persons involved in the preparation of the report, the

mformation submitted is true, accurate, and complete. 1 am aware that there are

significant pundllms for submitting false information, including the possibility of fin

and imprisonment for knowing violations.”
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21. Off-Site Shipments:

a. Respondent shall, prior to any off-Site shipment of Waste Material from the Site to an
out-of-state waste management facility, provide written notification of such shipment of Waste
Material to the appropriate state environmental official in the receiving facility’s state and to the
On-Scene Coordinator. However, this notification requirement shall not apply to any off-Site
shipments when the total volume of all such shipments will not exceed 10 cubic yards.

I. Respondent shall include in the written notification the following
information: 1) the name and location of the facility to which the Waste
Material is to be shipped; 2) the type and quantity of the Waste Material to be
shipped; 3) the expected schedule for the shipment of the Waste Material;
and 4) the method of transportation. Respondent shall notify the state in
which the planned réceiving facility is located of major changes in the
shipment plan, such as a decision to ship the Waste Material to another
facility within the same state, or to a facility in another state.

(
it The identity of the receiving facility and state will be determined by
~ Respondent following the award of the contract for the removal action.
~ Respondent shall provide the information required by Paragraph 21(a) and

21(b) as soon as practicable afier the award of the contract and before the

Waste Material is actually shipped.

" b. Before shipping any hazardous substances, pollutants, or contaminants from the Site to
an off-site location, Respondent shall obtain EPA’s certification that the proposed- receiving facility
is operating in compHance with the requirements of CERCLA Section 121(d)(3), 42 U.S.C. §
9621(d)(3). and 40 C.F.R. § 300.440. Respondent shall only send hazardous substances, pollutants,
or contaminants from the Chaparral Gulch residential area to an EPA approved location on-site or
to an off-site facnhly that complies with the requirements of the statutory provision and regulation
cited in the preceding sentence, -

IX. SITE ACCESS

. If'the Site, or any other property where access is needed to 1mplemem this
Splllumcm \un,umcnl is owned or controlled by the Respondent, the Respondent shall,
commencing on the Effective Date, provide EPA and its representatives, including contractors,
with access at all reasonable times to the Site, or such other property, for the purpose of conducting
any activity related to this Settlement Agreement. )
\ ' 23. Where any action under-this Settlement Agreement is to be performed in arcas
owned by or in possession of someone other than Respondent, Respondent shall use its best efforts
to obtain all necessary access agreements within 10 days after the Effective Date, or as otherwise
_ specified in writing by the OSC. Respondent shall immediately notify EPA if after using their best
cfforts they are unable 1o obtain such agreements. For purposes of this Paragraph, “best efforts”

N
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includes ihe payment of reasonable sums of monéy in consideration of access. Respondent shall -
describe in writing their efforts to obtain access. 'EPA may then assist Respondent in gaining
access. to the extent necessary to effectuate the response actions described herein, using such means
as :PA deems appropriate. Respondent shall reimburse EPA for all costs and attorney’s fees
incurred by the United States in obtaining such access, in accordance with the procedures in Section
XV (Payment of Response Costs).

24. Notwithstanding any provision of this Settlement Agreement, EPA and the State
retain, all of their access authoriti¢s and rights, including enforcement authorities related thereto,
under CERCLA, RCRA, and any other applicable statutes or regulations.

X. ACCESS TO INFORMATION

25. Respondent shall provide to EPA a_hd the State, upon request, copies of all
documents and information within its possession or control or that of its contractors or agents
relating to activities at the Site or to the implementation of this Settlement Agreement, including,
but not limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts,
reports, sample traffic routing, correspondence, or other documents or information related to the
Work. Respondent shall also make available to EPA and the State, for purposes of investigation,
information gathering, or testimony, their employees, agents, or representatives w1th knowledge of
relevant facts concerning the performance of the Work.

26.-Respondent may assert business confidentiality claims covering part or all of the
documents or information submitted to EPA and the State under this Order to the extent permitted
by and in accordancewith Section 104(¢)(7) of CERCLA, 42 U.S.C. § 9604(¢e)(7), and-40 C.F.R.
§ 2.203(b). Documents or information determined to be confidential by EPA will be afforded the
protection specified in 40 C.F.R! Part 2, Subpart B. If no claim of confidentiality accompanies
documents or information when they are submitted to EPA and the State, or if EPA has notified
Respondent that the documents or information are not confidential under the standards of Section
104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access o such
documents or mfommnon without further notice to Respondent. -

27. Respondent may assert that certain documents, records and other information are
privileged under the attorney-client privilege or any other privilege recognized by federal law. If the
Respondent asserts such a privilege in lieu of providing documents, it shall provide EPA and the
State with the following: 1) the title of the document, record, or information; 2) the date of the
document, record, or information; 3) the name and title of the author of the document, record, or
information; 4) the name and title of each addressec and recipient; 5) a description of the contents of ‘
the document, record, or information; and 6) the privilege asserted by Respondent. However, no
documents, reports or other information created or generated pursuant to the requirements of this
Settlement Agreement shall be withhgld on the grounds that they are privileged.
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28. No claim of cionﬁdentiality shall be made with respect to any data, inciuding, but
not limited to, all sampling, analyftical, monitoring, hydrogeologic, scientific, chemical, or
engincering data, or any other documents or information evidencing conditions at or around the

Site.

~* XI. RECORD RETENTION

29. Until 10 yeas after Respondent’s receipt of EPA’s notification pursuant to
Section XXIX (Notice of Completion of Work), each Respondent shall preserve and retain all non-
identical copies of records and documents (including records or documents in electronic form) now
in its possession or control or whlch come Into its possession or control that relate in any manner to
the performance of the Work or the liability of any person under CERCLA with respect to the Site,
regardless of any corporate retention policy to the contrary. Until 10 years after Respondents’s
receipt of EPA’s notification pursuant to Section XXIX (Notice of Completion of Work),
Respondent shall also instruct their contractors and agents to preserve all documents, records, and
information of whatever kind, nature or description relating to performance of the Work.

. 30. At the conclusion of this document retention period, Respondent shall notify
EPA and the State at least 90 days prior to the destruction of any such records or documents, and,
upon request by EPA or the Slate Respondent shall deliver any such records or documents to EPA
or the State. Respondent may assen that certain documents, records and other information are
privileged under the attorney- chent privilege or any other privilege recognized by federal law. If
Respondent asserts such a prl\/llt,gu, it shall provide EPA or the State with the following: 1) the
title of the document, record, or;pfommhon 2) the date of the document; record, or information; 3)
the name and title of the author of the document, record, or information; 4) the name and title of
each addressee and recipient; 5) a description of the subject of the document, record, or information;
and 6) the privilege asserted by Respondent. However, no documents, reports or other information
created or generated pursuant tothe requirements of this Settlement Agreement shall be withheld on
the grounds that they are pnvnleged

31. Each Respondent hereby certifies individually that to the best of its knowledge
and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise
disposcd of any records, documcnts or other information (other than identical copies) relating to its
" potential liability regarding the Site since notification of potential hability by EPA or the State or-
the filing of suit against it regarding the Site and that it has fully complied with any and all EPA
requests for information pursuant to Sections 104(e) and 122(¢e) of CERCLA, 42 U.S.C. §§ 9604(e)
and 9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927.

XI1. COMPLIANCE WITH OTHER LAWS

32. Respondent shall perform all acuons required pursuant to this Settlement
Agr eement in accordance with all applicable local, state, and federal laws and regulations except as
provided in Section 121(e) of CERCLA, 42 U.S.C. § 6921(e), and 40 C.F.R. §§ 300.400(e) and _
300.415()). In accordance with 40 C.F.R. § 300.415(j), all on-Site actions required pursuant to this
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Settlement Agreement shall, to the extent practicable, as determined by EPA, considering the
exigencies of the situation, attain applicable or relevant and appropriate requirements (“ARARs”)
under federal environmental or stale environmental or facility siting laws. Respondent shall identify
ARARs in the Work Plan subject to EPA approval.

XI1il. EMERGENCY RESPONSE AND NOTIFICAT[ON OF RELEASES

33. In the event of any action or occurrence during performance of the Work which’
_ causes or threatens a release of Waste Material from the Site that constitutes an emergency situation
or may present an immediate threat to public health or welfare or the environment, Respondent shall
immediately take all appropriate action. Respondent shall take these actions in accordance with all
applicable provisions of this Settlement Agreement, including, but not limited to, the Health and
Safety Plan, in order to prevent, abate or minimize such release or endangerment caused or
threatened by the release. Rcspondent shall also immediately notify the OSC or, in the event of
his/her unavailability, the Reuxonal Duty Officer at the EPA Regional Emergency 24-hour telephone
number (1-800-300-2193) of the incident or Site conditions. In the event that Respondent fail to
take appropriate response action clIS required by this Paragraph, and EPA takes such action instead,
Respondent shall reimburse EPAlall costs of the response action not inconsistent with the NCP
pursuant to Section XV (Payment of Response Costs). -

34. In addition, in the event of any release of a hazardous substance from the Site,
Respondent shall immediately notify the OSC at (415) 972-3063 and the National Response Center
at (800) 424-8802. Respondent shall submit a written report to EPA within 5 days after each :
relcase, sctting forth the events that occurred and the measures taken or to be taken tp mitigate any
‘release or endangerment caused or threatened by the release and to prevent the reoccurrence of such
a-rclease. This reporting requirement is in addition to, and not in licu of, reporting under Section
103 of CERCLA, 42 U.S.C. § 9603, and Section 304 of the Emergcncy Plamung and Community
Right-To-Know Act of ]986 42 U S.C. § 11004, et seq.

XIV'. AUTHORITY OF ON-SCENE COORDINATOR

35. The OSC shall be responsible for overseeing Respondent’s implementation of
this Scttlement Agreement. The (DSC shall have the authority vested in an OSC by the NCP,
including the authority to halt, conduct or direct any Work required by this Settlement Agreement
or to direct any other removal actlon undertaken at the Site. Absence of the OSC from the Site shall
not be cause for stoppage of wpr_klunless specifically directed by the OSC.
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XV. PAYMENT OF RESPONSE COSTS

36. Payments fo;r Future Response Costs.
a. Respondent shall pay EPA all Future Response Costs not inconsistent with the

. NCP. Ona penodlc basis, EPA will send Respondent a bill requiring payment that
includes a Reglqn:ally prepared cost summary, which includes direct and indirect
costs incurred by EPA and its contractors. Respondent shall make all payments
within 30 days of" recelpt of each bill requiring payment, except as otherwise

p10v1ded in Paragraph 38 of this Settlement Agreement.

b. Respondents shall make all payments required by this Paragraph by a certified or
- cashier’s check or;checks made payable to “EPA Hazardous Substance Superfund,”
referencing the name and address of the party making payment and EPA Site/Spill
1D number 09NU' Respondent shall send the check(s) to the following address:.
' /

'U.S. Environmental Protection Agency
: Region 9 Superfund
- P, O Box 371099M

Plttsburgh PA 15251

c. At the time of payment, Respondents shall send a cover letter with any check and
the letter shall identify the Iron King Mine Site by name and make reference to this
Scttlernent Agreement, including the EPA docket number stated above (Docket No.
2006-13). Respondent shall send notification of any amount paid, mcludmg a
photocopy of the check, simultaneously to the EPA OSC.

)

d. The total amount to be paid by Respondent pursuant to Paragraph 36(a) shall be
deposited in the Iron King Mine - Humboldt Smelter Special Account within the
EPA Hazardous Substance Superfund to be retained and used to conduct or finance
response actions at or in connection with the Site, or to be transferred by EPA to the
EPA Hazardous Substance Superfund. ~
37. Inthe event that the payments for Future Response Costs arc not made within
30 days of Respondent’s receipt of a bill, Respondent shall pay Interest on the unpaid balance. The
Interest on Future Response Costs shall begin to accrue on the date of the bill and shall continue to
accrue until the date of payment. Payments of [nterest made under this Paragraph shall be in .
+ addition to such other remedies or sanctions available to the United States by virtue of Respondent’s
failure to make timely payments under this Section, mcludmU but not limited to, payment of
stipulated penalties pursuant to Section XVIII
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- 38. R\‘espondent may dispute all of part of a bill for Future Response Costs submitted
under this Order, if Respondent alleges that EPA has made an accounting error, or if Respondent
alleges that a cost item is inconsistent with the NCP. If any dispute over costs is resolved before
payment is due, the amount due. w111 be adjusted as necessary. If the dispute is not resolved before -
payment is due, Respondent shall pay the full amount of the uncontested costs to EPA as specified
in Paragraph 36 on or before the due date. Within the same time penod Respondent shall pay the
full amount of the contested costs into an interest-bearing escrow account. Respondent shall
simultaneously transmit a copy of both checks to the persons listed in Paragraph 36 above.
Respondent shall ensure that the prevarlmg party or parties in the dispute shall receive the amount
upon which they prevalled from the escrow funds plus interest within 10 days after the dispute is
resolved.

XVI. DISPUTE RESOLUTION -

39. Unless otherwise expressly.provided for in this Settlement Agreement, the
dispute resolution procedures of this Section shall be the exclusive mechanism for resolving
disputes arising under this Settlement Agreement. The Parties shall attempt to resolve any
disagreements concerning this S'e;ttlement Agreement expeditiously and informally.

40. If Respondent objects to any EPA action taken pursuant to this Settlement
Agreement, including billings for. Future Response Costs, they shall notify EPA in writing of their
objection(s) within 5 days of such action, unless the objection(s) has/have been resolved informally. '
EPA and Respondents shall have'lO days from EPA’s receipt of Respondent’s written objection(s)
to resolve the dispute’ through formal negotiations (the “Negotlatlon Penod”) The Negotiation
Period may be extended at the sole discretion of EPA.

41. Any agreement reached by the parties pursuant to this Section shall be in writing
and shall, upon signature by both jparties, be incorporated into and become an enforceable part of
this Settlement Agreement. If the Parties are unable to reach an agreement within the Negotiation
Period, an EPA management official at the Section Chief level or higher will issue a written
decision on the dispute to Respondent. EPA’s decision shall be-incorporated into and become an
enforceable part of this Settlement Agreement. Respondent’s obligations under this Settlement
Agreement shall not be tolled by submission of any objection for dispute resolution under this
Section. Following resolution of the dispute, as provided by this Section, Respondent shall fulfill
the requirement that was the subject of the dispute in accordance with the agreement reached or
with EPA’s decision, whichever occurs.

XVIL. FORCEMAJEURE
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42. Respondent agrees to perform all requirements of this Settlement Agreement within the
time limits established under this Settlement Agreement, unless the performance is delayed by a
force majeure. For purposes of th!is Settlement Agreement, a force majeure is defined as any event
arising from causes beyond the control of Respondent, or of any entity controlled by Respondent,
including but not limited to its contractors and subcontractors, which delays or prevents
performance of any obligation under this Settlement Agreement despite Respondent’s best efforts to
fulfill the obligation. Force majeure does not include financial inability to complete the Work, or
increased cost of performance or a failure to attain action levels set forth in the Action
Memorandum

43. If any event occurs or has occurred that may delay the performance of any
obligation under this Settlement A%greement, whether or not caused by a force majeure event,
Respondent shall notify EPA orally within 24 hours of when Respondent first kiew that the event
‘might cause a delay. Within 3 days thereafter, Respondent shall provide to EPA in writing an
explanation and description of the‘ reasons for the delay; the anticipated duration of the delay; all
actions taken or to be taken to prevent or minimize the delay; a schedule for implementation of any
measures to be taken to prevent or mitigate the delay or the effect of the delay; Respondent’s
rationale for attributing such delay to a force majeure event if it intends to assert such a claim; and a
statement as to whether, in the oplmon of Respondent, such event may cause or contribute to an -
endangerment to public health, welfare or the environment. Failure to comply with the above
requirements shall preclude Respondent from asserting any claim of force majeure for that event
for the period of time of such failure to comply and for any additional-delay caused by such failure.

: 44. Tf EPA agrees that the delay or anticipated delay is attributable to a force
ma]eure event, the time for perfor’mance of the obligations under this Settlement Agreement that are
affected by the force majeure everit will be extended by EPA for such time as is necessary to
complete those obligations. An extension of the time for performance of the obligations affected by
the force majeure event shall not, of itself, extend the time for performance of any other obligation.
If EPA does not agree that the delay or anticipated delay has been or will be caused by a force
majeure event, EPA will notify Respondent in writing of its decision. If EPA agrees that the delay
is attributable to a force majeure event;, EPA will notify Respondent in writirig of the length of the

“extension, if any, for performance of the obligations affected by the force majeure event.

1

XVIIL STIPULATED PENALTIES

45. Respondent shall be liable to EPA for stipulated penalties in the amounts set *
forth in Paragraphs 46 and 47 for failure to comply with the requirements of this Settlement
Agreement specified below, unless excused under Section XVII (Force Majeure). “Compliance” by
Respondent shall include completion of the activities under this Settlement Agreement or any work
plan or other plan approved under this Settlement Agreement identified below in accordance with
all applicable requirements of law, this Settlement Agreement, and any plans or other documents
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approved by EPA pursuant to this Settlement Agreement and within the specified time schedules
established by and approved under this Settlement Agreement.

46. Stigulated Penalty Amounts - Work.

-a. The fol]owmg st1pulated penalties shall accrue per violation per day for
any noncompliance identified in Paragraph 46(b):

Penalty Per Violation Per Day

Period of Noncompliance

'$ 1,000.00 - - 1st through 14th day -
$ 5,000.00 15th through 30th day
$ 10,000.00 31st day and beyond -

b. Compliance Milestones:

L Tﬁe Respondent shall prepare and submit the Work Plan by 10
days after the Effective Date.

ii. The Resﬁondent shall mobilize to the Site one week after EPA
approval of the Work Plan. -

iii. All work on the Site shall be completed by August 1, 2006 unless
EPA at its sole discretion extends the period in writing.

1v. A final report for the Site shall be completed and submitted by
60 days after the Work is completed.

47. Stipulated Penaltv Amounts - Reports. = !

The folldwing stipulated pénalties shall accrue per violation per day for failure to submit

timely or adequate reports or other written documents pursuant to Paragraphs 14, 15,16,19, 20, 21,
30, 33 and 34: )

Penalty Per Violation Per Day ~  Period of
: Noncompliance
$1,00000 - ’ 1st through 14th day
$ 5,000.00 * 15th through 30th day
$ 10,000.00

31st day and beyond
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- . 48. In the event that EPA assumes_performance of a portien or
- all of the Work pursuant to Paragraph 58 of Section XX, Respondents shall
be liable for a stipulated penalty-in the amount of $500,000.00.

49. All penalties shall begin to accrue on the day after the -
complete performance is due or the day a violation occurs, and shall continue
to accrue through the final day of the correction of the noncompliance or
completion of the activity. However, stipulated penalties shall not accrue: 1)
with respect to a deficient submission under Section VIII (Work to be
Performed) during the period, if any, beginning on the 31st day after EPA’s
receipt of such submission until the date that EPA notifies Respondent of any
deflclency,land 2) with respect to a decision by the EPA Management
Official at the Section Chief level or higher, under Paragraph 41 of Section
XVI (Dlspute Resolution), during the period, if any, beginning on the 21st

_day after the Negotiation Period begins until the date that the EPA

managemerllt official issues a final decision regarding such dispute. Nothing
herein shall prevent the simultaneous accrual of separate penalties for

separate violations of th1s Settlement Agreement.

50. Following EPA’s determmatxon that Respondent has
failed to comply with a requirement of this Settlement Agreement, EPA may
give Respondent written notification of the failure and describe the
' noncompl‘ian‘ce. EPA may send Respondent a written demand for payment of
the penaltiés. However, penalties shall accrue as provided in the preceding
“Paragraphs regardless of whether EPA has notified Respondent of a violation.

51. All penalties accruing under this Section shall be due and
payable to EPA within 30 days of Respondent’s receipt from EPA of a
demand for, payment of the penalties, unless Respondent invoke the dispute -
resolution procedures under Section XVI (Dispute Resolution). All payments
to EPA under this Section shall be paid by certified or cashier’s check(s)
made payable to “EPA Hazardous Substances Superfund,” shall be mailed to -
[insert the Regional Lockbox number and address], shall indicate that the
payment is for stlpu]ated penalties, and shall reference the EPA Region and
Site/Spill ID Number 09NU, the EPA Docket Number 2006-13, and the
name and address of the party making payment. Copies of check(s) paid
pursuant to this Section, and any accompanying transmittal letter(s), shall be
sent to EPA as provided in Paragraph 12, and to the OSC.

-
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52. The payment of penalties shall not alter in any way Respondent’s
obligation to complete performance ofrthe Work required under this
Settlement Agreement.

53 Penalties shall continue te accrue during any dispute
resolution period, but need not be paid until 15 days after the dispute is
resolved by agreement or by receipt of EPA’s decision.

54. If Respondent fail to pay stlpulated penalties when due,

EPA may institute proceedings to collect the penalties, as well as Interest. -
Respondent shall pay Interest on the unpaid balance, which shall begin to
.accrue on the date of demand made pursuant to Paragraph 50. Nothing in this
Order shall]be construed as prohibiting, altering, or in any way limiting the
ability of EPA to seek any other remedies or sanctions available by virtue of
Respondent’s - violation of this Order or of the statutes and regulations upon
which it is based, including, but not limited to, penalties pursuant to Sections
106(b) and 1122(0) of CERCLA, 42 U.S.C. §§ 9606(b) and 9622(l), and
punitive damages pursuant to Section 107(c)(3) of CERCLA, 42 US.C. §
9607(0)(3) Provided, however, that EPA shall not seek civil penalties
pursuant tot Section 106(b) or 122(!) of CERCLA or punitive damages
pursuant to: Section 107(c)(3) of CERCLA for any violation for which a _
stipulated penalty is provided herein, except in the case of a willful violation '
of this Settlement Agreement or in the event that EPA assumes performance
of a pomon or all of the Work pursuant to Section XX, Paragraph 58.
Notwithstanding any other provision of this Section, EPA may, in its
’Junreviewat;ﬂe discretion, waive any portion of stipulated penalties that have
accrued pursuant to this Settlement Agreement.

XIX. COVENANT NOT TO SUE BY EPA

~

- 55. In consideration of the actions that will be performed and
the payments that will be made by Respondent under the terms of this '
Settlement :Agreement, and except as otherwise specifically provided in this
Settlement Agreement, EPA covenants not to sue or to take administrative
action against Respondent pursuant to Sections 106 and 107(a) of CERCLA,
42 U.S.C. §§ 9606 and 9607(a), for the Work and for Future Response Costs.
This covenant not to sue shall take effect upon the Effective Date and is
conditioned upon the complete and satisfactory performance by Respondent
of all obligations under this Settlement Agreement, including, but not limited
to, payment of Future Response Costs pursuant to Section XV. This

covenant not to sue extends only to Respondent and does not extend to any
other person
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XX. RESERVATIONS OF RIGHTS BY EPA

56. Except as specifically provided in this Settlement :
Agreement; nothing herein shall limit the power and authority of EPA or the
United States to take, direct, or order all actions necessary to protect public
health, welfare, or the environment or to prevent, abate, or minimize an
actual or threatened release of hazardous substances, pollutants or
contaminants, or hazardous or solid waste on, at, or from the Site. Further,
nothing herein shall prevent EPA from seeking legal or equitable relief to
enforce the terms of this Settlement Agreement, from taking other legal or
equitable action as it deems appropriate and necessary, or from requmng
Respondent in the future to perform additional act1v1t1es pursuant to

_ CERCLA or any other apphcable law.
/

57. The covenant not to sue set forth in Section XIX above
does not pertain to any matters other than those expressly identified therein.
EPA reserves, and this Settlement Agreement is without prejudice to, all
rights against Respondent with respect to all other matters, mcludmg, but not
limited to:

a. claims based on a failure by Respondent to meet a
requirement of this Settlement Agreement;

b. liability for costs not included within the definition”
of Future Response Costs;

c. lability for performémce of response actions other
than the Work;

d. criminal liability; -

e. liability for damages for injury to, destruction of, or
loss of natural resources, and for the costs of any
natural resource damage assessments;

f. liability arising from the past, present, or future -
disposal, release or threat of release of Waste Materials
. outside of the Site; and
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g. liability for costs incurred or to be incurred by the
Agency for Toxic Substances and Disease Registry
related to the Site. :

58. Work Takeover. In the event EPA determmes that
Respondent has ceased implementation of any portion of the Work, are

- -seriously or repeatedly deficient or late in their performance of the Work, or

are implementing the Work in a manner which may cause an endangerment
to human health or the environment, EPA may assume the performance of all
or any- portion of the Work as EPA determines necessary. Respondent may
invoke the procedures set forth in Section X VI (Dispute Resolution) to
dispute EPA’s determination that takeover of the Work is warranted under
this Paragraph Costs incurred by the United States in performing the Work
pursuant to: [this Paragraph shall be considered Future Response Costs that
Respondent shall pay pursuant to'Section XV (Payment of Response Costs).
Notwithstanding any other provision of this Settlement Agreement, EPA
retains all aiuthority and reserves all rights to take any and all response actions

authorized by law.
XXI. COVENANT NOT TO SUE BY RESPONDENTS

) .
59. Respondent covenants not to sue and agrees not to assert
any claims ior causes of action against the United States, or its contractors or
employees, with respect to the Work, Future Response Costs, or this

'Settlement Agreement, including, but not limited to:

a. any direct or indirect claim for reimbursement from
the Hazardous Substance Superfund established by 26
U.S.C. § 9507, based on Sections 106(b)(2), 107, 111,
112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2),
9607, 9611, 9612, or 9613, or any other provision of
law;

b. any claim arising out of response actions at or in
connection with the Site, including any claim under the
United States Constitution, the State Constitution, the
Tucker Act, 28 U.S.C. § 1491, the Equal Access to
Justice Act, 28 U.S.C. § 2412, as amended, or at
common law; or
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' c. any claim against the United States pursuant to
Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607
and 9613, relating to the Site.

Except as provided in Paragraph 61 (Waiver of Claims), these
covenants not to sue shall not apply in the event the United States brings a
cause of action or issues an order pursuant to the reservations set forth in
Paragraphs 57 (b),©, and (e) - (g), but only to the extent that Respondent’s
claims arise from the same response action, response costs, or damages that
the United States is seeking pursuant to the applicable reservation.

o 60. Nothing in this Agreement shall be deemed to constitute
approval or|preauthorization of a claim within the meaning of Section 111 of
CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d).

61. Respondents agree not to assert any claims and to waive
all claims or causes of action that they may have for all matters relating to the
Site, mcludmg for contribution, against any person where the person’s
liability to Respondent with respect to the Site is based solely on havmg
arranged for disposal or treatment, or for transport for disposal or treatment,
of hazardous substances.at the Site, or having accepted for transport for
disposal or ftreatment of hazardous substances at the Site, if

a. the materials contributed by such person to the Site )
containing hazardous substances did not exceed the greater of
I) 0.002% of the total volume of waste at the Site, or ii) 110
gallons of liquid materials or 200 pounds of solid materials.

b. This waiver shall not apply to any claim or cause of action
against any person meeting the above criteria if EPA has
determined that the materials contributed to the Site by such
person contributed or could contribute significantly to the
costs of response at the Site.
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. XXII. OTHER CLAIMS -

62. By issuance of this Settlement Agreement, the Umted
States and EPA assume no liability for injuries or damages to persons or
property resulting from any acts or omissions of Respondent. The United
States or EPA shall not be deemed a party to any contract entered into by
Respondent or their directors, officers, employees, agents, successors,
representatives, assi gns, contractors, or consultants in carrying out actions
pursuant tofthis Settlement Agreement.

63. Except as expressly provided in Section XXI, and Section
XIX (Covenant Not to Sue by EPA), nothing in this Settlement Agreement
constitutes :a satisfaction of or release from.any claim or cause of action
" against Respondent or any person not a party to this Order, for any liability
such person may have under CERCLA, other statutes, or common law,
including blut not limited to any claims of the United States for costs,
damages and interest under Sections 106 and 107 of CERCLA, 42 U.S.C. §§

9606 and '9607.

64. No action or decision by EPA pursuant to this Settlement
Agreementii shall give rise to any right to judicial review, except as set forth in
Section 113(h) of CERCLA, 42 U.S.C. § 9613(h).

XXIII, CONTRIBUTION

65S. : .
a. The Parties agree that this Settlement Agreement
constltutes an administrative settlement for purposes of Section 113(f)(2) of
CERCLA, 42 U.S.C. § 9613 (f)(2), and that Respondent is entitled, as of the
Effective Date, to protection from contribution actions or claims as provided
by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. §§ 9613()(2)
and 9622(h)(4), for “matters addressed” in this Settlement Agreement. The

“matters addressed” in this Settlement Agreement are the Work and Future
Response Costs.

b. The Parties agree that this Settlement Agreement

- constitutes an administrative settlement for purposes of Section
113(f)(3)(B)of CERCLA, 42 U.S.C. § 9613 (f)(3)(B), pursuant to which
Respondernt has, as of the Effective Date, resolved its liability to the United
States for the Work and Future Response Costs. -
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c. Except ag provided in Section XXI of this Settlement

Agreement, nothing in this Settlement Agreement precludes the United States
or Respondent from asserting any claims, causes of action, or demands for
indemnification, contribution or cost recovery against any persons not parties
to this Settlement Agreement. Nothing herein diminishes the right of the
United Statles pursuant to Sections 113(f)(2) and (3) of CERCLA, 42 U.S.C.
§ 9613 (f)(2)~(3), to pursue any such persons to obtain addltlonal response
costs or response action and to enter into settlements that give rise to
“contribution protection pursuant to Section 113()(2).

XXIV. INDEMNIFICATION

66. Respondent shall indemnify, save and hold harmless the
United States, its officials, agents, contractors, subcontractors, employees and
representat’ives from any and all claims or causes of action arising from, or on
account of, negligent or other wrongful acts or omissions of Respondents,
their officers, directors, employees, agents, contractors, or subcontractors, in
carrying out actions pursuant to this Settlement Agreement. In addition,
Respondent agrees to pay the United States all costs incurred by the United
States, including but not limited to attorneys fees and other expenses of
litigation and settlement, arising from or on account of claims made against
the United States based on negligent or other wrongful acts or omissions of
Respondent its officers, directors, employees, agents, contractors,
subcontractors and any persons acting on their behalf or under their control
- in carrylng| out activities pursuant to this Settlement Agreement. The Umted
"States shall not be held out as a party to any contract entered into by or on
behalf of Rlespondent in carrying out activities pursuant to this Settlement
Agreement. Neither Respondent nor any such contractor shall be considered
an agent of the United States. ‘ :

;

67. The United States shall give Respondent notice of any
claim for which the United States plans to seek indemnification pursuant to
this Section and shall consult with Respendent prior to settling such claim. -

68. Respondents waive all claims against the United States
for damages or reimbursement or for set-off of any payments made or to be
made to the United States, arising from or on account of any contract,
agreement, or arrangement between any one or more of Respondents and any
person for performance of Work on or relating to the Site, including, but not
limited to, ‘claims on account of construction delays. In addition,
Respondents shall indemnify and hold harmless the United States with
respect to any and all claims for damages or reimbursement arising from or
on account of any contract, agreement, or arrangement between any one or
more of Respondents and any person for performance of Work on or relating
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to the Site, including, but pot limited to, claims on account of construction:
delays.’

XXV. INSURANCE

69. At least 7 days prior to commencing any on-Site work
under this (Drder, Respondent shall secure, and shall maintain for the duration
of this Ordér, comprehensive general liability insurance and automobile
insurance with limits of one million dollars, combined single limit. Within
the same time period, Respondent shall provide EPA with certificates of such
insurance and a copy of each insurance policy. In addition, for the duration
of the Settlement Agreement, Respondent shall satisfy, or shall ensure that
their contractors or subcontractors satisfy, all applicable laws and regulations
regarding the provision of worker’s compensation insurance for all persons
performing the Work on behalf of Respondent in furtherance of this
Settlement|Agreement. If Respondént demonstrates by evidence satisfactory
to EPA that any contractor or subcontractor maintains insurance equivalent to
that described above, or insurance covering some or all of the same risks but

) in an equal! or lesser amount, then Respondent need provide only that portion
~ of the insurance described above which is not maintained by such contractor

or subcontrlactor.
XXVL FINANCIAL ASSURANCE

. 70. Within 10 days of the Effective Date, Respondent shall
establish alnd maintain financial security in the amount of $ 250,000.00 in one
or more of the following forms:

a. A surety bond guaranteeing performan‘cé of the
Work;

"b. One or more irrevocable letters of credit equaling
the total estimated cost of the Work;

. C. A trust fund;

d. A guarantee to perform the Work by one or more
. parent corporations or subsidiaries, or by one or more
" unrelated corporations that have a substantial business
relationship with at least one of Respondents; or

8
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e. A demonstration that Respondent satisfies the
requirements of 40 C.F.R. Part 264.143(f)

71. If Respondents seek to demonstrate the ability to complete
the Work through a guarantee by a third party pursuant to Paragraph 70(a) of
this Section, Respondent shall demonstrate that the guarantor satisfies the
requ1remen|ts of 40 C.F.R. Part 264.143(f). If Respondent seek to
demonstrate their ability to complete the Work by means of the financial test
or the corporate guarantee pursuant to Paragraph 70(d) or (e) of this Section,

" they shall resubmit sworn statements conveying the information required by
40 C.F.R. Part 264.143(f) annually, on the anniversary of the Effective Date.
In the event that EPA determines at any time that the financial assurances
provided pt;Jrsuant to this Section are inadequate, Respondent shall, within 30
days of r_eceipt of notice of EPA’s determination, obtain and present to EPA
for approval one of the other forms of financial assurance listed in
Paragraph 70 of this Section. Respondent’s inability to demonstrate financial

_ability to complete the Work shall not excuse performance of any activities
requ1red under this Order. -

72. If, after the Effective Date, Respondent can show that the
estimated cost to complete the remaining Work has diminished below the
. amount set forth in Paragraph 70 of this Section, Respondent may reduce the

~ amount of the financial security provided under this Section to the estimated

- cost of the remaining Work to be performed. Respondent shall submit a
proposal for such reduction to EPA, in accordance with the requirements of
this Sectlon and may reduce the amount of the security upon approval by
EPA. In the event of a dispute, Respondent may reduce the amount of the

security in'accordance with the written decision resolving the d1spute

73. Respondent may change the form of financial assurance
provrded under this Section at any time, upon notice to and approval by EPA,
provided that the new form of assurance meets the requirements of this.
Section. In the event of a dispute, Respondent may change the form of the
financial assurance only in accordance with the written decision resolving the
dispute. '
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,XXVIL. MODIFICATIONS

' 74. The OSC may make modifications to any plan or schedule
in writing or by oral direction. Any oral modification will be memorialized
in writing by EPA promiptly, but shall have as its effective date the date of the
OSC’s oral direction. Any other requirements of this Settlement may be
- modified in writing by mutual agreement of the parties. ‘

75. If Respondent seek permission to deviate from any
approved work plan or schedule, Respondent’s Project Coordinator shall
submit a written request to EPA for approval outlining the proposed
modificati(:)n and its basis. Respondent may not proceed with the requested
deviation until receiving oral or written approval from the OSC pursuant to
Paragraph 74.

,  76. No informal advice, guidance, suggestion, or comment by
the OSC or other EPA Tepresentatives regarding reports, plans, specifications,
schedules, or any other writing submitted by Respondents shall relieve
Respondents of their obligation to obtain any formal approval required by
this Settlement Agreement, or to comply with all requirements of this
Settlement Agreement, unless it is formally modified.

XXVIII. ADDITIONAL REMOVAL ACTION

77. If EPA determines that additional removal actions not
included in an approved plan are necessary to protect public health, welfare,
or the environment, EPA will notify Respondent of that determination.

- Unless otherwise stated by EPA, within 30 days of receipt of notice from
EPA that additional removal actions are necessary to protect public health,
welfare, or the environment, Respondents shall submit for approval by EPA a
Work Plan for the additional removal actions. The plan shall conform to the
applicable requirements of Section VI (Work to Be Performed) of this
Settlement Agreement.” Upon EPA’s approval of the plan pursuant to Section
VIII, Respondent shall implement the plan for additional removal actions in
accordance with the provisions and schedule contained therein. This Section

" does not alter or diminish the OSC’s authority to make oral modifications to

any plan or schedule pursuant to Section XXVII (Modifications). '
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XXIX. NOTICE OF COMPLETION OF WORK

" 78. When EPA determines, after EPA’s review of the Final
Report that all Work has been fully performed in accordance with this
Settlement. Agreement with the exception of any continuing obligations
required by this Settlement Agreement, including payment of Future
Response Costs, or record retention, EPA will provide written notice to
Respondent. If EPA determines that any such Work has not been completed.
in accordance with this Settlement Agreement, EPA will notify Respondent,
provide a list of the deficiencies, and require that Respondent modify the
Work Plan: 1f appropriate in order to correct such deficiencies. Respondent
shall 1mplement the modified and approved Work Plan and shall submit a
modified Final Report in accordance with the EPA notice. Failure by
Responden;ts to implement the approved modified Work Plan shall be a
violation of this Settlement Agreement.

XXX. SEVERABILITY/INTEGRATION/APPENDICES

~79. If a court issues an order that invalidates any provision of
this Settlement Agreement or finds that Respondent has sufficient cause not
to comply with one of more provisions of this Settlement Agreement,
Respondent shall remain bound to comply with all provisions of this
”Settlement'Agreement not invalidated or determined to be subject to a
- sufficient cause defense by the court’s order.

80. This Settlement Agreement constitutes the final,
complete and exclusive agreement and understanding among the Parties with
respect to the settlement embodied in this Settlement Agreement. The parties
acknowledge that there are no representations, agreements or understandings
relating to the settlement other than those expressly contained in this
Settlement Agreement. The following appendices are attached to and -
incorporated into this Order: -

s Appendix 1: The Action Memorandum entitled “Request fora
Time-Critical Removal Action at the Chaparral Gulch
~ Residential Site. Dewey-Humboldt, Yavapai County,
- Arizona,” dated April 11, 2006.

Appendix 2: Site Map
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_ XXXI. EFFECTIVE DATE

81.  This Settlement Agreement shall be effective
- upon signature by the Regional Administrator or his delegatee. .

The undersigned representative of Respondent certifies that it is fully
authorized to enter into the terms and conditions of this Settlement
Agreem’eht and to bind the party it represents to this document.

Agteed this ﬁt day of May , 2006.

- .
For Respondent, IrQe Products Comi)any by

Pea e

Title
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It.is so ORDERED and Agreed this _(Z- ~_ day of May, 2006,

Daniel Meer, Chief _
Response, Planning and Assessment Branch
Superfund Division

Region 9 o
U.S. Environmental Protection Agency



APPENDIX 1
ST UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
7 M 3 REGION IX _
3 ‘é ~ 75 Hawthorne Street
' ‘Q,‘L 7y | San Francisco, CA 94105
MEMORANDUM |
DATE: Apgl‘lm -
SUBJECT: Request for a Time- Critical Removal Actron at the Chaparral Gulch
- Residential Site, Dewey-Humboldt Yavapai County, Arizona
FROM: - Harry Allen On- Scene Coordinator
: Emergency Response Section (SFD-9-2)
THROUGH: . Peter Guria, Chief
" Emergencyt Response Section (SFD-9- 2)
TO: ~ Daniel Meer, Chief )
Response, Plannrng & Assessment Branch (SFD-9)
I. _ PURPOSE

The purpose of this Actloln Memorandum is to obtain approval to spend up to
$756,000 in direct costs to mltrgate threats to human health and the environment posed
by the presence of mine wastes at the Chaparral Guich Residential Site (“Site”). The

Slte is located within the Town of Dewey-Humboldt, in Yavapal County Arizona.

The Actron Memorandum would serve as approval for the expendlture requrred
for U.S. EPA, to take actions descnbed herein to abate imminent and substantial
endangerment to residents of propertles contaminated by hazardous substances. The
proposed removal of hazardousI substances would be undertaken pursuant to Section
104(a)(1) of the Comprehensive Environmental Response, Compensation and Liability
Act (“CERCLA”), 42 U.S.C. § 9604(a)(1) and Section 300.415 of the National Oil and
Hazardous Substances Pollution Contrngency Plan (“NCP”), 40 CFR § 300. 415

. ~ SITE CONDITIONS, AND BACKGROUND
Site Status: Non-NPL
Category of Removal: Time-Critical

CERCLIS ID: N/A_ -
SITE ID: 09NU

A. - Site Description

APPENDIX 1
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1. . Physical Location

The Site consists of 4 privately owned, Tesidential parcels located-along the
stream corridor known as the Chaparral Gulch in Dewey-Humboldt, Yavapai County,
AZ. The Site is divided by nghway 69, the Chaparral Gulch passes beneath the
highway, and flows to the east!southeast (see Figure 1 for a Site Location Map).

2. Site characteristics

The Site consists of four residential. propertres along the Chaparral Gulch
situated northeastand east of the Iron King Mine. The properties are located on both
sides of State Highway 69, in the town of Dewey-Humboldt, Arizona. The Iron King
' Mine occupies 153 acres approxrmately 1/4 mile west of the town of Dewey-Humboldt,
Arizona (see Figure 2 for a Site Map).

The majority of the Iron K|ng Mine is covered by tailings and waste rock piles.
There are five retention ponds at least five mine shafts, and a glory hole. The Iron King
Mine consists of three properties - the mine property (a.k.a. Kuhles property), lronite
Products. Company (“Ironite™) property, and the former fertilizer plant (a.k.a. Nolan
property). The lronite property consrsts of 62 acres of tailings and 23 acres of fertilizer
plant area. The Ironite plant currently produces lronite fertilizer by mixing tailings with
sulfuric acid, urea and water. The former fertilizer plant is located on a waste rock pile
south of the mine property on the south side of lron King Road.

_ A smelter is situated along the Chaparral Gulch as well. It occupies 182 acres
and is situated along the eastern boundary of the investigation area. The Chaparral
Gulch crosses the smelter property on the southeastern side of town. Large and small
piles of yellow-orange tailings, slag, and grey smelter ash are present throughout the
smelter property. .

These four residential parcels are believed to be impacted by erosion, and
tailings blow outs, from the nearby Iron King Mine during rain and flood events. .
Potential contamination may also be the result of air dispersion of waste sources from
~ the mine and nearby Humboldt Smelter. Historical soil sampling results at the Site,
generated by AZ Department of Environmental Quality (ADEQ), indicate that arsenlc
and lead levels prompted further investigation along the guich. '

During a 1995 National Pollutant Discharge ‘Elimination System (NPDES) .
inspection, EPA inspectors noted runoffs and culverts from several areas on the Iron
King Mine running into the Chaparral Guich. In April 2002, sampling performed by the
ADEQ during a Preliminary Assessment/Site Inspection (PA/SI) of the Iron King Mine
revealed that sediment samples collected from the Chaparral Guich in the vicinity of the'
residential areas had concentrations of arsenic and lead above EPA’s Residential
Preliminary Remediation Goals (PRGs) and ADEQ Soil Remediation Levels (SRLs).
Elevated arsenic levels were also detected in background samples. A separate PA/SI

2
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was prepared for the Humboldt Smelter Site.
3. Removal site evaluation g

In 2005, USEPA completed a removal assessment at the Chaparral Guich
Residential Site that included sorl sampling and analyses at 17 privately owned,
residential parcels located along the Chaparral Guich stream corridor. Field sampling

.activities occurred between August 15 and 17, 2005 and were conducted by the
Superfund Technical Assessment and Response Team (START) in accordance with
the approved Sampling and Analysns Plan (SAP)

‘Residential property sample locations were set using a random start point and
the grid spacing for each property as described in the SAP and determined by the
Visual Sampling Plan (VSP) soﬁware Nine surface samples and one subsurface
sample were collected from each property. Surface samples were collected at 0-6
inches below ground surface and subsurface samples were collected at approximately
1.5 feet bgs. All of the soil Sam'ples were analyzed for lead and arsenic. :

USEPA calculated the 95% upper confidence limit (UCL) on the mean '
-concentration of each contamlnant in all surface samples at each parcel using ProUCL
software. The software package generates normal and multiple transformed statistics
and recommends the approprlate UCL for the data distribution being evaluated. The
subsurface results were collected for review purposes only. The subsurface sample

results were not evaluated quantntatrvely

Surface sampling deslgn allowed USEPA to develop representative exposure
concentration for each resrdentral property. The measure of exposure for assessment
of risk is the average concentratlon of a contaminant throughout a property. The
premise is based on the assumption that over a long enough period of time, a resident
would contact all parts of the property. A resident would not be exposed to only the
maximum or any other particular detected concentrations of a chemical. A conservative
estimate of the average concentration of a chemical across a property is the 95 percent
upper-confidence limit (95% UCL) on the mean. The use of an upper confidence limit
- of the mean (95 % UCL) provides reasonable confidence that the true site average will
not be underestimated. :

4. Release or threatened release into the environment of a hazardous
substance, or pollutant or contaminant

The sample UCL for each property was compared to various background
concentrations and the Region 9 Preliminary Remediation Goal (PRG). Based on a
visual comparison, all 17 of the properties in the investigation exceeded the PRG for
arsenic. The UCL results for 4 parcels (i.e., parcels 2, 3, 4, 7) were greater than 100
ppm arsenic and each exceeded the Srte~specrflc background UCL concentration by at
least 3 times. The statistical analysis sheets for each of the selected parcels are

3
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'ettached (see ProUCL Reports attached).

Similarly, the START Final Report determined that these properties were
significantly different than the background concentration, based on the Mann-Whitney
(non-parametric) test. For these reasons, EPA believes that four parcels significantly
exceed 100 ppm arsenic and the background UCL. The START Final Heport is
included in the Admlmstratrve Record.

-

Table 4.1 - Past Ana alytical Results

f ' - Arsenic Upper -C—onﬁdence Site-Specific
IP roperty Mean Arsenic Level (95% UCL) Background EPA PRG/
dentifier Concentration (ppm) Concentration (ppm) 95% UCL ADEQ SRL
2 108 145 |
3 8 m B, (EPA PRG)
. ‘ 10
4 124 145
, ' — — (AZ SRL)
| 7 B 356 .

Source: ecology&environment, Inc, (START) sampling result, October 2005.

Statistical data generated using ProUCL.

Notes: Bolded results indicate that measured concentrations exceed applicable health-based benchmarks and
background UCL. Undettined results indicate properties exceeding the Removal Action Trigger level. mg/kg
(milligram/kilogram) or parts per million (ppm). UCL - Upper Confidence Limit, PRG - EPA R9's Preliminary
Hemedlatron Goal, SRL - ADEQ's Soil Remediation Level - .

- The Site-specific mean background arsenic concentration was 23 parts per
million (ppm). The sample populatlon included results from eight background sampling
locations. Since the site-specific arsenic background concentration was greater than
both the ReS|dent|aI PRG for arsenic (22 ppm) and the ADEQ SRL for arsenic (10

ppm), the backgrotind arsenic UCL concentration of 32 ppm, was used as a screening
level. The mean and UCL concentrations including the outlier are 31 ppm and 47 ppm
respectively (see ProUCL reports attached).

5. NPL status - -

The Chaparral Gulch Residential Site is not on the National Priorities List (NPL).
In 2002, ADEQ conducted a PA/S! at the Iron King Mine Site (CERCLIS ID No. '
AZ0000309013). In 2004 ADEQ conducted a PA/SI at the Humboldt Smelter Site
(CERCLIS ID NO. AZN000906020). The Hazard Ranking System was utilized to
evaluate each site. The two site reports are included in the Administrative Record.

The PA/SI reports identified observed contamination and observed releases of
hazardous substances at both the Iron King Mine Site and at the Humboldt Smelter :
Site. These sites.may be combined under the name Iron King Mine-Humboldt Smelter
Site for future investigative purposes and future actions. -



Currerit conditions at the Chaparral Guich Residential Site pose imminent and
substantial endangerment (seeiSections 1l and IV) at four residential properties
exclusively. The proposed Removal Action‘will complete all work at the Chaparral
Gulch Residential Site but will not complete work at the Iron. King Mme—Humboidt
Smelter Site. ' : .

B. Other Actions to Date

7/

No other response actions have occurred at the Site to date.
C. State and Local Authorities’ Roles
1. State and local actioné to date

The ADEQ Remedial Projects Section, PA/SI Section and Voluntary Cleanup
Program have participated during the course of Site assessment and Removal Action
planning activities. EPA and ADEQ have reached consensus that EPA will take the
lead on enforcement and remoyal activities pertaining to this Site.

EPA has received a Request for Federal Action from ADEQ. In their letter dated
April 3, 2006, ADEQ also prowded comments on EPA’s proposed residential excavation
approach for this Removal Action.

ill. THREATS TO PUBLIC HEALTH OR WELFARE OR THE ENVIRONMENT
AND STATUTORY AND REGULATORY AUTHORITIES
i Current Site conditions pose the threat of potential future releases of a
hazardous substarice, namely arsenic. The likelihood of direct human exposure, via
ingestion and/or inhalation of hazardous substances, and the threat of potential future
releases and migration of those substances, pose an imminent and substantial
endangerment to public health, and/or welfare, or the environment based on the factors
set forth in the.NCP, 40 CFR §300.415(b)(2). These factors include:

1. Actual or potential exposure to hazardous substances or pollutants or
~ contaminants by nearby populations or the food chain

: As descnbed in Section I1.A.4, high concentrations of arsenic have been
detected in samples of residential soils at the Site. Much of the contaminated material
is very fine-grained and therefore likely to result in human exposure via inhalation or
ingestion. Arsenic may be entrained in naturally and mechanlcaily generated dust
and/or transported on shoes and clothing of residents passing over contaminated
areas Gardening and other yard work also may result in exposure to contamination.

Analytical results indicate that conCentrations of heavy metals identified in these
media exceed background and EPA’s PRGs. Acute inhalation exposure to high levels
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of arsenic can cause throat and lung irritation and may exacerbate asthma. Chronic

long-term exposure to arsenic via ingestion may result in nausea, vomiting, circulatory

disorders, peripheral neuropathy, and skin disorders including hyperptgmentatlon and
cancers..

Contamination is readily accessible to on-site full-time residents and potentially
nearby part-time and/or full-time. Persons living on these gontaminated properties, or
'engaging in recreational activities on or in close proximity to the properties are Ilkely to
come into contact with uncontrolled hazardous substances present within the mine
wastes. Recreational actlvrtles in the vicinity of the Site include horse-riding and use of
all-terrain vehicles (ATVs) and dirt-bikes. Children have been observed. riding ATVs
within residential area under investigation. .

2. Weather conditions that may cause hazardous substances or poliutants or
contaminants to migrate or be released

. Heavy rains and winds may transport contaminated soils from the Site causmg
contaminant dispersal and i mcreasung the likelihood of exposure.

3. .Availability of other appropriate Federal or State response mechanisms to
- respond to the release

The Site is located on private land and is therefore not under the jurisdiction of
any other Federal agency. State authorities have provided a Request for Federal
Action letter. This letter is included in the Administrative Record for the Site.

Iv. ENDANGERMENT DETERMINATION

\

Actual and threatened releases of hazardous substances from this site, if not
addressed by implementing a Time-Critical Removal Action may continue to present an
imminent and substantial endangerment to public health, or welfare, or the en-

-vironment. .

V. PRO_POSED ACTIONS AND ESTIMAT‘ED COSTS

A. Proposed Actions , _ -

1. Proposed actlon descrlptlon

USEPA proposes to mitigate imminent and substantial threats to human health,
welfare, or the environment by taking steps to prevent the release of arsenic. The
removal action will include the following objectives to prevent direct human contact with
" environmental arsenic in residential soils on at four properties:
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° Remove surfrcral contamination by excavatlng soil within the existing sampllng
grids to achieve a concentratlon of 23 ppm arsenic or less at the excavation
surface.

. Conduct confirmation samplmg and analysis using X-Ray Fluorescence (XRF)

~ and laboratory analyses

* . Transport and dispose excavated material at an off-site facrlrty

° Replace excavated materral with clean fill, restore property to pre-removal

condltrons replacing patros fences, trees and shrubs if necessary.

Under crrcumstances where special consrderatlons are appropriate for the scope

of the residential excavation, sluch as risk to property or significant duress for the
reS|dent an alternatlve approach to the excavation extent may be deemed appropnate

2. Contrlbutron to remedral performance

, This removal action would complete all clean-up actrvrtres at the Chaparral Gulch
- Residential Slte

The Ionq-term cleanup plan for the site:

Itis expected that thlS|removaI action will eliminate any threat of direct or indirect
- contact with or inhalation of hazardous substances at these residential properties.
There is no known groundwater contamination at the Srte

Threats that will regurre attention prior to the start of a Iong-term cleanup: |

USEPA has identified imminent threats posed by arsenic contamination at
Chaparral Guich Résidential Site. The mitigation actions described above wrll
constitute a permanent remedy for the Site. \

Sources of the contamrnatron may require long -term cleanup. In future actions,
these sources comprise the Iron King Mine-Humboldt Smelter Site. USEPA will
coordinate with ADEQ to evalliate the risk of human health effects based on other mine
‘wastes exposure pathways that may be present at the Iron King Mine- Humboldt
Smelter Site.

The extent to which the removal will ensure that threats are adequately abated:

The removal of surficial hazardous substances contamination by excavation and

-disposal will abate the threatsdescribed in Section 1ll. .

Consrstenchrth the Ionq-term remedy: o | -

USEPA asserts that the Tlme Critical Removal proposed for the Site is ,
- consistent with addressing the larger issue of potential exposures posed by the Iron



King Mine-Humboldt Smelter Site.
3. Appllcable or relevant and appropriate requirements (ARARs)

Section 300.415(j) of thle NCP prowdes that removal actions must attain ARARs

to the extent practicable, conS|der|ng the eXIgenmes of the situation.

Section 300.5 of the NpP defines a pgllcable regunrement as cleanup standards
standards of control, and other substantive environmental protection requirements,
criteria or limitations promulgated under Federal environmental or State environmental
or facility siting laws that specmcally address a hazardous substance, poliutant,
contarhinant, remedial action, location or other circumstances at a CERCLA ‘site.

Section 300.5 of the N'C:P defines relevant and appropriate requirements as
cleanup standards, standards of control and other substantive requirements, criteria, or

.. limitations promulgated under Federal environmental or State environmental or facility

siting laws that, while not "appllcable" to a hazardous substance, pollutant, or .
contaminant, remedial action, location, or other circumstances at a CERCLA site,
address problems or situations sufficiently similar to those encountered at the CERCLA
site and are well-suited to the partlcular site. .

Because CERCLA on- snte response actions do not requure permlttlng, only
substantive requirements are;consndered as possible ARARs. Administrative
~ requirements such as approval of, or consultation with administrative bodies, issuance
of permits, documentation, reportlng, record keeping, and enforcement are not ARARs
for the CERCLA actions conflned to the site. .

The following ARARs have been identified for the proposed response action. All
can be attained. . _ -

' Federal AFlARs The CERCLA Off-Site Disposal Rule OSWER Directive 9347.3-
8FS; and the U.S. Departmernit of Transportation of Hazardous Materials Flegulatlons 49
CFR Part 171, 172 and 173.

State ARARs: USEPA has considered the SRLs in the selectlon of a cleanup
level as stated above.

- 4, Proyect schedule

It is estimated that removal activities will take approxmately 25 working days to
complete. .

B. Estimated. Costs

Regional Removal Allowance Gosts

. i

) | | 8-



Cleanup Contractor . $ 550,000

Extramural Costs Not Funded
from the Regional Allowance

START Contractor ' : - 80,000 |
Extramural Subtotal $ 630,000
Extramural Contingency (20%) - '$ 126,000

TOTAL, Removal Action Project Ceiling $ 756,000

VI. EXPECTED CHANGE IN THE SlTUATION SHOULD ACTION BE DELAYED
OR NOT TAKEN
. ‘ / _
leen the site conditions, the nature of the hazardous substances documented
on site, and the potential exposure pathways to nearby populations described in
. Sections Ili and IV above, actulal or threatened releases of hazardous substances from
the Site, if not addressed by |mplementmg the response actions selected in this Action
Memorandum, may present an imminent and substantial endangerment to public
health, or welfare, or the environment.

V. OUTSTANDING POLICY ISSUES
There are no outstanding policy issues with the Site identified at this time.

VIH. ENFORCEMENT

Please see the attachéd Confidential Enforcement Addendum for a discussion
regarding potentially responsnble parties. In addition to the extramural costs estimated
for the proposed action, a cost recovery enforcement action also may recover the-
following intramural costs:

14

Intramural Costs'

U.S. EPA Direct Costs ' $ 75000 -

, _
1. Direct costs include direct extramural costs and direct intramural costs. Indirect costs are
calculated based on an estimated indirect cost rate expressed as a percentage of site-specific direct
costs, consistent with the full cost accounting methodology effective October 2, 2000. These estimates do
not inciude pre-judgement interest, do not take into account other enforcement costs, including
Department of Justice costs, and may be adjusted during the course of a removal action. The estimates
are for illustrative purposes only and'their use is not intended to create any rights for responsible parties.
Neither the lack of a total cost estimate nor deviation of actual costs from this estimate will affect the
United States' right to cost recovery. : -



U.S. EPA Indirect Costs (35.28%)  $ 293177
| TOTAL Intramural Costs  $ 368,177

'The total USEPA extramural and intramural costs for this removal action, based
on full-cost accounting practrces that will be eligible for cost recovery are estlmated to
be $1,124,177. .

IX. U.S.EPA RECOMMEN[l)ATION

. - This decision document represents the selected removal action for the Chaparral
Guich Residential Siite, Dewey-HumboIdt Yavapai County, Arizona developed in
accordance with CERCLA as amended and not inconsistent with the NCP. This
decision is based on the Administrative Record for the Site.

Because conditions at tpe site meet the NCP criteria for a Time-Critical Removal |
Action, USEPA enforcement staff recommend the approval of the removal action
proposed in this Action Memorandum The total project ceiling if approved will be
$1,124,177, of which an estrmated $756,000 comes from the Regional Removal
Allowance Approval may be 1nd|cated by srgnrng below.

Approve: W/ y [ ) | L ADVL{ G
Danlel Meer, Chief Date
h Response Planmng and Assessment Branch

Disapprove:

Daniel Meer, Chief . Date
Response Planning and Assessment Branch

Enforcement Addendum
Attachments: .’

1. Index to the Administrative Record
2. Photograph Log

cc:  Sherry Fielding, USEPA, OEM, HQ -
Pat Port, U.S. Department of Interior
Samantha Roberts, Arizona Department of Environmental Quallty

1
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bce: H. Allen, SFD-9-2 -
i M. Benson, ORC-3
C. Reiner, SFD-9-2

C. Temple, SFD-9-2
~ Site File




ATTACHMENT | _
INDEX TO THE ADMINISTRATIVE RECORD

Final Preliminary Assessment/S|te Inspection Report lron Klng Mine Site.
Prepared for ADEQ. October 2002.

Final Preliminary Assessment/SIte Inspectlon Report Humboldt Smelter Site.
Prepared for ADEQ April 2004.

Final Report. Iron Klng Mine Site, Humboldt Arizona. Prepared by Ecology &
Environment, Inc. October 2005.

Letter from: Amanda Stone, Director, Waste Programs Division, ADEQ to: Keith
Takata, Director, Superfund Division, U.S. EPA Region 9. March 2006. .



- ATTACHMENT It
PHOTOGRAPH LOG



ATTACHMENT Ii
PHOTOGRAPH LOG



CHAPARRAL GULCH RESIDENTIAL SITE
: ATTACHMENT I
PHOTOGRAPH LOG -

Photo 1. | Overview of Chaparral Gulch residences 2, 3 and 4. Iron King Mine and
Highway 69.in background

Photo 2. Overview of property 2, Chaparral Gulch and Iron King Mine in
background. ' . '




' CHAPARRAL GULCH RESIDENTIAL SITE.
ATTACHMENT If
PHOTOGRAPH LOG

~

Photo 5. View of Chaparral Gulch residences adjacent to Humboldt Smelter
property, smelter stack in background. ‘ :

|

~
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